Aquinas on Law

Thomas Aquinas (1225-1274) is generally identified as a Medieval Christian theologian, but we must bear in mind that he was working at a time when most thinkers would agree that faith and reason go hand in hand.  In fact it was often said that philosophy was the “handmaiden” of theology – that is, reason was seen as  a support for faith, not something that runs contrary to it.  Although Aquinas’s influence as a Christian theologian is undeniable, he also made many important contributions to philosophy.  His treatise on law in the Summa Theologia  has had a lasting impact on legal theory.  

Aquinas defines law as a work of reason made by someone or some group who has care of the community for the common good and duly promulgated.   All of these elements must be present in order for something to be a law.  Law must be a work of reason because a law is a rule that restrains us or induces us to action.  Clearly it is reason in human beings that ultimately directs our actions.  Although we do sometimes operate on impulse, this by definition is not regulated or directed behavior.  So we must look to reason as the source of directed behavior.  However we must distinguish between two types of reason – theoretical and practical.   Theoretical reason, such as math and science, seeks universal truths by proceeding from axiomatic first principles to propositions and finally to demonstrations of those universal truths or facts of nature.  Law, however, requires practical reason since it involves deliberation, means/end analysis, and ultimately the regulation of individual behavior.   People face a wide variety circumstances and no one set of facts or “script” fits everyone.  However, formally speaking, practical and theoretical reasoning are the same.  Practical reasoning starts from axiomatic first principles and ultimately applies these principles to individual circumstances.  The first principles for practical reasoning in regard to law are the very general facts of human nature.   The end or object being sought always guides practical reasoning – the question is always what means will best achieve a particular goal.   The goal for human beings is happiness– for Aquinas this ultimately is salvation.  Hence law – that which directs our actions – must use practical reasoning to achieve the good for us all – happiness or the common good.  To accomplish this task, practical reasoning must start with certain first principles taken as given or axiomatic.  Since we are dealing with human beings, these first principles are derived from the very general facts of  human nature as discovered in our natural inclinations that help us to achieve happiness: hence we are naturally inclined to procreation, family life, education, and the like.  Law’s purpose is to enhance these institutions and, in a way, make us good: help us to achieve our goal of happiness.  Clearly not everyone is competent to make law.  Since law is to benefit the common good it must come from the whole community or those designated as caring for the community.   Aquinas, then, sees law in a way similar to those who advocate law as a “social contract.”  That is, the authority to rule is derived from the common good – the people are sovereign.  Rulers act in a fiduciary capacity only – they acquire no rights over the people.  If a law is not a work of reason or is not directed to the common good, as is the case with tyrannical law, then we are not obligated by it.  Certainly in Aquinas, then, we see a justification for civil disobedience – deliberately disregarding or protesting an unjust law.  Finally, since a law is a work of reason and we are bound only by reason, we have to be able to know what the law is.  Thus a law must be published or promulgated.

Aquinas distinguishes three types of law: Eternal Law, Natural Law, and Human or Civil Law.  The Eternal Law is simply God’s plan for the universe.  God wills only the good and has supplied all the elements of creation with the tools necessary for achieving their respective goods.  Minerals, plants, and animals achieve the good through the laws of nature and instinct.  However we are directed to our happiness or good through reason.  Hence we use our reason to understand the Eternal Law and direct our actions accordingly.  Thus we use reason to discover the very general facts of human nature – the perfection of which causes us to achieve our ultimate goal: happiness – as described above.  Aquinas calls this the Natural Law.  Thus, Human or Civil Law, which seeks the common good in our particular circumstances is or should be founded on the Natural Law.







